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A new ruling from the Supreme Administrative Court (SAC) confirms that Article 15.1
People to contact of the Nordic tax treaty is to be interpreted in line with the OECD model convention
when looking at “where the employment is exercised,” i.e., it is the physical presence
of the individual that is decisive rather than where the employment is located.

The case

The case refers to a person who was resident in Sweden according to Article 4 of
the Nordic tax treaty and who had received income from an employer in Finland. The
work for the Finnish employer had been carried out in Finland and on business trips
in other countries. The individual claimed that all work performed for the Finnish
employer, including the work in other countries, should be exempt in Sweden
according to Articles 15 and 22 of the Nordic tax treaty.

The SAC, however, ruled in favor of the Swedish Tax Agency, which argued that
Sweden, as the residency state, had the right to tax the part of the Finnish income
which did not relate to time that the individual had physically spent working in
Finland, i.e., work performed in Sweden and other countries. Only the income that
the individual had in fact earned while physically present in Finland was exempted
from tax in Sweden.

The SAC based its ruling by making reference to the commentaries of the OECD
model convention, on which the Nordic tax treaty is based. The commentaries state
that physical presence is required for work to be deemed to be exercised in the
working state.

Deloitte’s view

The ruling of the SAC is by no means radical. However, as there have been
different views in Sweden on the interpretation of Article 15 with regards to where
the work should be deemed to be exercised, there is now a precedent confirming
that OECD commentaries to the model convention are to be followed.

The ruling underpins the importance of keeping track of an individual’'s
whereabouts, as this information is of great importance when determining how
the individual’s employment income should be reported for tax purposes. Further,
individuals who are residents of Sweden (for Nordic tax treaty purposes) and who
work in other Nordic states should be aware of the fact that income that they earn
during physical presence outside of the working country will be taxed in Sweden.
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People to contact

If you have any questions concerning the issues in this GES NewsFlash, please
contact one of the tax professionals at our Deloitte offices as follows:

Teresa Vesterlund, Manager
+4675 246 20 59
tevesterlund @deloitte.se

Charlotte Neiderud, Consultant
+4675 246 42 14
cneiderud @deloitte.se

This NewsFlash information is also included in our biweekly GES newsletter, Global
InSight, which you will receive directly if you are on the central distribution list.

If you are not on the central distribution list and received this communication by
some other means, you can follow these few simple steps to be added to the central
distribution list:

e Go to the Deloitte Subscriptions Page on Deloitte.com.
e Enter your email address to log in or create a profile.

e On the next page, enter your contact information and, under E-mail Newsletters
(Tax), choose Global Insight.

e Click “Save Profile.”
Be sure to visit us at our website: www.deloitte.com/tax.
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