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Implications of the Revised Accounting Law for Tax Reporting
under German GAAP - What does the new law mean for your
German investments?

After the German Parliament adopted the Act on Modernization of Accounting Law
(Act), the Act passed the Upper House on 3 April 2009, bringing nearly four years of
discussion to an end. In general, the new rules will apply for fiscal years beginning
after 31 December 2009; however, earlier application for fiscal years beginning after
31 December 2008 is permitted.

Following the overall objective of the law to modernize German accounting rules, the
principles of deferred tax accounting have been fully revised and adapted to the con-
cept of IAS 12. Nevertheless, a number of differences to IAS 12 will remain.

The following provides a brief overview of the revised rules and the consequences for
the statutory financial statements of corporations.

1. Tax Reporting for German GAAP Purposes to Date

Deferred taxes currently are determined based on the timing concept, with an option
not to recognize deferred tax assets and deferred tax liabilities in the case of a net
deferred tax asset. In addition, no deferred taxes are recognized on quasi-permanent
differences and on tax loss carryforwards and tax credits. Only few disclosures are
required. Since taxable profit usually exceeds accounting profit, deferred taxes are
rarely found in statutory financial statements. In practice, no deferred tax reporting is
known for German GAAP purposes as is often the case for IFRS or U. S. GAAP account-

ing.

2. New Tax Reporting Requirements for German GAAP Purposes

Under the new law, the option not to recognize deferred tax assets and deferred tax
liabilities in the case of a net deferred tax asset will remain. However, corporations
classified as “large” under German Commercial Code (HGB) will have to disclose in
their notes from which differences and tax loss carryforwards deferred taxes result and
the tax rates that have been used for measurement. The disclosures must be made
even if the company does not have a deferred tax asset or deferred tax liability on its
balance sheet because it made use of the option.
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When calculating deferred taxes, the following new rules need to be observed:

e Following the temporary concept, deferred tax assets and deferred tax liabilities have to be determined for each balance sheet
line item irrespective of whether the difference arises from a profit and loss (P&L) effect;

e Temporary differences include quasi-permanent differences, i.e. differences that will not reverse in the foreseeable future in the
ordinary course of the business;

¢ Deferred taxes may arise from tax loss carryforwards and interest carryforwards if there is sufficient evidence that the carryforwards
can be utilized within the next five years;

e Deferred tax assets and deferred tax liabilities can be offset; and

e If a net deferred tax asset is recorded, profit distributions may only be made from equity available for distributions that exceed the
amount of the net deferred tax asset, and this rule applies accordingly on transfers made under a profit and loss pooling agreement.

Some consequences of the new legislation on deferred tax accounting are still unclear and under discussion, such as the impact on
tax consolidated groups.

3. Consequences for Preparation of German Statutory Financial Statements

As a result of the revised rules on deferred taxes and information to be disclosed in the notes, the importance of deferred tax reporting
will increase significantly in the future. Although the option not to recognize net deferred tax assets remains, the detailed informa-
tion to be disclosed in the notes will require each legal entity classified as “large” under the German Commercial Code to perform
tax reporting closer to what is currently performed for IFRS or U.S. GAAP purposes. Determining the main sources of deferred tax
assets and liabilities might only be prepared by well-trained employees using appropriate tax reporting tools.

However, although tax reporting requirements according to German GAAP will be similar to those under FAS 109 and IAS 12, exist-
ing processes and tools might not be adequate to provide all information required to meet the requirements of the new law. Devia-
tions between German GAAP and IFRS/U.S. GAAP rules, as well as practical differences, have the potential to prevent existing sys-
tems from being used without substantial modification. In particular, simplifications applied for U.S. GAAP and IFRS purposes result-
ing from a consolidated, rather than an individual, approach might require adjustments to tools and processes.

Furthermore, it is unclear how deferred taxes in existing tax consolidated groups should be allocated to the legal entities involved. If
allocated inappropriately, the acceptance of the tax consolidation by the tax authorities might be at risk since not all of the German
GAAP profits may have been transferred under the P&L pooling agreement because of an incorrect recognition of deferred tax assets
and liabilities.

Finally, based on the conceptual changes, deferred tax liabilities on past reorganization might have to be recognized upon adoption
of the new law. Mainly contributions at carryover basis for tax, but at fair market value, for German GAAP purposes, should not
have led to deferred tax liabilities, because the initial P&L difference and the reversal occurred at the level of different legal entities.
According to the temporary concept and the balance sheet approach, those reorganizations should retroactively require the recog-
nition of deferred tax liabilities. Based on the new law and the available interpretation, the transition must be shown without P&L
effect in the first year of application. Nevertheless, this might lead to a significant decrease of equity under German GAAP and might
reduce the possibility of cash repatriation. Therefore, dividend planning in 2009 should also consider the possible effects of applica-
tion of the Act as from 2010 onwards.
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4. Steps to be Performed before Implementation of the New Law

e Review what adjustments are necessary to existing tax reporting processes and tools according to IFRS or U. S. GAAP to meet all
requirements under the new German rules.

e If necessary, restructure income tax compliance processes to make tax balance sheets available when preparing financial statements
according to German GAAP.

¢ Review in detail the consequences that will arise from application of the law related to the equity of the relevant entity. Therefore,
reorganizations at deviating transfer amounts for local GAAP and tax purposes should be reviewed carefully to estimate possible
consequences on future distributions and/or effects on equity according to German GAAP.

e If dividends are to be distributed in 2009, conduct careful equity planning, including transition effects.

For further information please contact the editors of this German Tax & Legal News Special Edition.

Editors

Elisabeth Comes Thorsten Differt
+49 69 75695-6416 +49 89 29036-8861
ecomes@deloitte.de tdiffert@deloitte.de

Deloitte refers to one or more of Deloitte Touche Tohmatsu, a Swiss Verein, and/or its network of member firms, each of which is a legally separate and independent entity. Please
see www.deloitte.com/about or www.deloitte.com/de/UeberUns for a detailed description of the legal structure of Deloitte Touche Tohmatsu and its Member Firms.

Disclaimer

This client information exclusively contains general information not suitable for addressing the particular circumstances of any individual case. Its purpose is not to be used as a basis
for commercial decisions or decisions of any other kind. This client information does neither constitute any advice nor any legally binding information or offer and shall not be deemed
suitable for substituting personal advice under any circumstances. Should you base decisions of any kind on the contents of this client information or extracts therefrom, you act
solely at your own risk. Deloitte & Touche GmbH Wirtschaftsprifungsgesellschaft will not assume any guarantee nor warranty and will not be liable in any other form for the content
of this client information. Therefore, we always recommend to obtain personal advice.

About Deloitte

Deloitte provides audit, tax, consulting, and financial advisory services to public and private clients spanning multiple industries. With a globally connected network of member firms
in 140 countries, Deloitte brings world-class capabilities and deep local expertise to help clients succeed wherever they operate. Deloitte's 165,000 professionals are committed to
becoming the standard of excellence.

Deloitte's professionals are unified by a collaborative culture that fosters integrity, outstanding value to markets and clients, commitment to each other, and strength from cultural
diversity. They enjoy an environment of continuous learning, challenging experiences, and enriching career opportunities. Deloitte's professionals are dedicated to strengthening

corporate responsibility, building public trust, and making a positive impact in their communities.

© 2009 Deloitte & Touche GmbH Wirtschaftsprifungsgesellschaft

. Member of
www.deloitte.com/de Deloitte Touche Tohmatsu



