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BFH denies trade tax addback for intermediary companies

 Intermediary company only acted on behalf of other parties

 In a decision dated October 25, 2016 (1 R 57/15), Germany’s Federal Tax Court (BFH) denied
a trade tax addback for rent paid by a German intermediary company that organized
participation in foreign trade fairs on behalf of others.

The amended Trade Tax Act that applies as from 2008 requires an imputation of expenses,
i.e. interest expense, rent and lease payments for the use of movable and immovable fixed
assets, owned by another party. The payment must be partly added back to the trade tax
base, on which trade tax will be due. The BFH held that this addback does not apply to
intermediary companies.

In the case, the plaintiff was a German GmbH that arranged participation in foreign trade
fairs in its own name but on behalf of the Federal Republic of Germany and the State of
Bavaria. The German tax authorities assessed a trade tax addback on rent payments for the
use of space in exhibition halls made by the GmbH.

The BFH stated that an addback under the trade tax provision for rent paid for immovable
assets required that the assets qualify as fixed assets of the lessee had the plaintiff been the
owner of the assets. In determining whether assets qualify as fixed assets, the business
model and the actual circumstances of the lessee’s business must be taken into account.
Since the GmbH had the role of an intermediary company and acted only on the direction
of the principal, the space rented in the exhibition halls could not be considered the GmbH’s
(fictional) fixed assets. The choice of exhibition halls depended on the principal’s instruction
and only incidentally as a result of the GmbH. Fixed assets, however, would have to be
presumed to be kept ready and for permanent use, which was not the case for the space in
the exhibition halls rented by the GmbH.

The BFH’s decision underscore the fact that the business model and the actual
circumstances of the lessee will be taken into account when deciding whether a trade tax
addback on payments for the use of (im-)movable fixed assets that are owned by another
party should be assessed.



www.deloitte-tax-news.de Diese Mandanteninformation enthält ausschließlich
allgemeine Informationen, die nicht geeignet sind,
den besonderen Umständen eines Einzelfalles
gerecht zu werden. Sie hat nicht den Sinn, Grundlage
für wirtschaftliche oder sonstige Entscheidungen
jedweder Art zu sein. Sie stellt keine Beratung,
Auskunft oder ein rechtsverbindliches Angebot dar
und ist auch nicht geeignet, eine persönliche
Beratung zu ersetzen. Sollte jemand Entscheidungen
jedweder Art auf Inhalte dieser
Mandanteninformation oder Teile davon stützen,
handelt dieser ausschließlich auf eigenes Risiko.
Deloitte GmbH übernimmt keinerlei Garantie oder
Gewährleistung noch haftet sie in irgendeiner
anderen Weise für den Inhalt dieser
Mandanteninformation. Aus diesem Grunde
empfehlen wir stets, eine persönliche Beratung
einzuholen. 

This client information exclusively contains general
information not suitable for addressing the particular
circumstances of any individual case. Its purpose is
not to be used as a basis for commercial decisions or
decisions of any other kind. This client information
does neither constitute any advice nor any legally
binding information or offer and shall not be
deemed suitable for substituting personal advice
under any circumstances. Should you base decisions
of any kind on the contents of this client information
or extracts therefrom, you act solely at your own risk.
Deloitte GmbH will not assume any guarantee nor
warranty and will not be liable in any other form for
the content of this client information. Therefore, we
always recommend to obtain personal advice.


	BFH denies trade tax addback for intermediary companies

