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BFH rules on RETT intragroup restructuring

BFH clarifies conditions of RETT intragroup restructuring exemption in upstream merger
case.

In a decision dated 28 September 2022 and published on 1 December 2022, Germany’s
federal tax court (BFH) ruled on the application of the real estate transfer tax (RETT)
intragroup restructuring exemption and the determination of the controlling parent entity
in the case of an upstream merger. As in several other court cases, the BFH interpreted the
exemption broadly and confirmed that the required five-year minimum holding period is
not of relevance where a controlled subsidiary is merged into its controlling parent entity.

Background
The case decided by the BFH involved a multi-tier structure of German entities, which
included a bottom-tier German company that owned German real estate. The company was
merged into its controlling parent entity and, for RETT purposes, the merger was treated as
being exempt from RETT based on the intragroup restructuring exemption. Shortly after the
merger, the ultimate parent entity indirectly sold some of its shares in the surviving merger
entity that now held the German real estate.

The tax authorities treated the ultimate parent entity as the controlling parent entity for
purposes of the exemption and determined that the indirect sale of the shares in the
surviving merger entity was a harmful tax practice for purposes of the RETT exemption,
because the required five-year retention period at the level of the ultimate parent entity was
not met. The taxpayer argued that the surviving entity in the merger for purposes of the
exemption was the surviving merger entity. The required five-year retention period,
therefore, would not be of relevance with regard to shareholdings above the surviving
merger entity. The lower tax court agreed with the taxpayer.

RETT intragroup restructuring exemption
Restructurings leading to a direct or indirect transfer of shares in a German real estate
owning entity or the unification of such entity’s shares in the hands of one shareholder
generally should trigger RETT if the applicable threshold of 90% is reached (95% prior to 1
July 2021).

According to the intragroup restructuring exemption (section 6a of the RETT Act), certain
direct or indirect transfers of real estate owning entities are exempt from RETT. Among
other conditions for the exemption to apply, the restructuring transaction must involve one
controlling parent entity and one or more controlled entities (i.e., a RETT group), and a
direct or an indirect shareholding of at least 95% must exist between the RETT group
members for the five years immediately before the transaction (minimum holding period)
and after the transaction (retention period). The 95% threshold for purposes of the
exemption was not amended in the 2021 RETT reform.

There has been a long-standing controversy in German tax literature as to how the
conditions for the exemption must be interpreted; in particular, how the RETT group must
be determined and whether transactions where the conditions could not be fulfilled
because of the nature of the transaction (e.g., where the controlled entity is eliminated by
way of a merger transaction or newly created because of a demerger or hive down
transaction) are considered a harmful tax practice for purposes of the exemption.

BFH decision
In line with previous decisions, the BFH upheld its view that the five-year minimum
shareholding period of a 95% (direct or indirect) shareholding following a restructuring does
not apply if the nature of the qualifying restructuring transaction does not allow this
requirement to be met. The BFH once again confirmed that where the controlled entity is
eliminated through an upstream merger into its controlling parent entity and, as a result,
the five-year minimum retention period for a minimum shareholding of at least 95% could



not be met, the exemption should, nevertheless, be applicable.

The BFH confirmed that, for purposes of the retention period only, the relationship between
the entities involved in the transaction subject to the exemption would be of relevance. In
the case at hand, the merger took place between the real estate owning company and its
controlling parent entity; however, the shareholder of such parent entity (or other
shareholders further up the chain) was not involved and, therefore, neither qualified as a
controlling parent entity nor were their direct or indirect shareholdings subject to the
required five-year retention period. As a consequence, since the RETT group ceased to exist
as a result of the merger of the real estate owning company into its controlling parent
entity, a sale of the shares in the surviving merger entity by its shareholder (or indirectly by
a shareholder further up the chain) would not cause the merger transaction to be become
taxable for RETT purposes on a retroactive basis.

The decision of the BFH is a welcome clarification with respect to the determination of the
controlling parent entity for purposes of the RETT intragroup restructuring exemption.

Your Contacts

Andreas Maywald
Client Service Executive | ICE - German Tax Desk
anmaywald@deloitte.com
Tel.: +1 212 436 7487

Hannah Hildebrand
Senior Manager
hhildebrand@deloitte.de
Tel.: +49 89-29036 8120

mailto:anmaywald@deloitte.com
tel:+1%20212%20436%207487
mailto:hhildebrand@deloitte.de
tel:+49%2089-29036%208120


www.deloitte-tax-news.de Diese Mandanteninformation enthält ausschließlich
allgemeine Informationen, die nicht geeignet sind,
den besonderen Umständen eines Einzelfalles
gerecht zu werden. Sie hat nicht den Sinn, Grundlage
für wirtschaftliche oder sonstige Entscheidungen
jedweder Art zu sein. Sie stellt keine Beratung,
Auskunft oder ein rechtsverbindliches Angebot dar
und ist auch nicht geeignet, eine persönliche
Beratung zu ersetzen. Sollte jemand Entscheidungen
jedweder Art auf Inhalte dieser
Mandanteninformation oder Teile davon stützen,
handelt dieser ausschließlich auf eigenes Risiko.
Deloitte GmbH übernimmt keinerlei Garantie oder
Gewährleistung noch haftet sie in irgendeiner
anderen Weise für den Inhalt dieser
Mandanteninformation. Aus diesem Grunde
empfehlen wir stets, eine persönliche Beratung
einzuholen. 

This client information exclusively contains general
information not suitable for addressing the particular
circumstances of any individual case. Its purpose is
not to be used as a basis for commercial decisions or
decisions of any other kind. This client information
does neither constitute any advice nor any legally
binding information or offer and shall not be
deemed suitable for substituting personal advice
under any circumstances. Should you base decisions
of any kind on the contents of this client information
or extracts therefrom, you act solely at your own risk.
Deloitte GmbH will not assume any guarantee nor
warranty and will not be liable in any other form for
the content of this client information. Therefore, we
always recommend to obtain personal advice.


	BFH rules on RETT intragroup restructuring
	Background
	RETT intragroup restructuring exemption
	BFH decision


