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German Tax and Legal News

Tax court of Lower Saxony rules on minimum tax rule in a
liquidation case

The tax court of Lower Saxony has expressed doubts that the application of the minimum
tax rules in the liquidation of a company, which can result in a final forfeiture of losses, is in
line with the purpose of the law. As a result, the tax authorities may have to allow a full
offset of losses.

In a recently published decision (case reference: 6 K 63/11), the tax court of Lower Saxony
ruled on a case in which the German minimum tax rules led to a final forfeiture of tax loss
carryforwards. Under the minimum tax rules, 40% of the profits exceeding EUR 1 million
remain taxable irrespective of the amount of available losses brought forward. This may
lead to a situation in which the taxpayer has to pay tax on the “remaining profits” even
though tax losses are available and remain unused. Since losses can be carried forward
indefinitely in Germany, the rule usually only results in the deferral of the loss utilization. In
the case, however, the company was liquidated so that the losses that were unable to be
offset against profits due to the application of the minimum tax rules could not be used at
all. 

The taxpayer argued that the minimum tax rules should not be applied and that it should
be allowed to fully utilize the losses carried forward because applying the rules in a
liquidation situation would not be in line with the legislative intent and would lead to an
inequitable result. The tax authorities disagreed, but the court held that, although the tax
authorities have discretion to determine whether the minimum tax rules should be applied,
the tax authorities must take all relevant facts and circumstances into account when making
this decision. The court emphasized that, according to the technical explanations to the
minimum tax rules, any restriction on the use of tax losses should be to extend them over
time – the losses should not be eliminated with final effect. The court therefore referred the
case back to the tax authorities asking them to reconsider their decision, but it also
approved an appeal of its decision to the Federal Tax Court. 

The decision should be viewed in the context of a series of cases in which German tax
courts have expressed doubts in comparable situations as to whether the application of the
minimum tax rules are in line with the German constitution (see Deloitte Tax-News). The tax
authorities have issued guidance indicating that they will suspend execution of the
minimum tax rules to taxpayers in certain cases where application of the rules would lead
to a final elimination of tax loss carryforwards (see Deloitte Tax-News). 

If you have any questions, please contact the authors of the article at gtln@deloitte.de or
your regular Deloitte contact.
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